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There continues to be medical malpractice insurance issues in the United States. The American Medical Association has
reported on their website that there are “21 states in a full-blown medical liability crisis -- up from 12 in 2002. In crisis
states, patients continue to lose access to care. In some states, obstetricians and rural family physicians no longer deliver
babies. Meanwhile, high-risk specialists no longer provide trauma care or perform complicated surgical procedures.”

In order to provide an alternative risk financing
mechanism to commercial medical malpractice insur-
ance many health care systems, physician groups
and other health care providers have established
their own captive insurance companies. The Cay-
man Islands is well known as the captive insurance
domicile of choice for the health care industry. Per
the Cayman Islands Monetary Authority statistics, as
at December 31, 2005, of the 733 licensed Class B
insurance captives in the Cayman Islands, 276 (or
38%) recorded their primary class of business as
healthcare.

In this newsletter we have provided a brief overview
regarding an issue that concerns many health care
systems — should we add physicians to our spon-
sored captive who are not our employees but provide
health care services at our institution? In addition,
brief comments regarding physician groups or other
health care providers who are considering establish-
ing their own risk financing vehicle for their medical
malpractice exposure are included.

Adding Physicians to a Captive who are

Not Employees

A common issue that arises in health care captives,
where the sponsor of the captive is a health care
system, is whether to add a medical malpractice pro-
gram for physicians who provide services at their
health care facilities but who are not employees
(a.k.a. Voluntary Attending Physicians or “VAPS”).
Adding a VAP program can create an opportunity to
align the health care system and the VAPs interests
in patient safety, quality improvement and risk man-
agement through a joint risk financing vehicle such
as a captive insurance company; however there are
many considerations in implementing such a pro-
gram.

Those health care systems that utilize a captive in-
surance company for their medical malpractice insur-
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ance program are at an advantage, es-
pecially if they are located in a medical
liability crisis state. They can utilize the
captive to provide coverage to physi-
cians who provide health care services
at their facilities when there is limited or
no commercial market insurance cover-
/ - age availability, or when premium rates
‘ have escalated to unreasonably high
& levels. The captive therefore allows that
. health care system to ensure patients
have access to reasonably affordable
health care services from physicians of various special-
ties. There are however many issues to consider when
evaluating the addition of a VAP program, which will be
briefly outlined.

For physician groups or health care providers who are not
affiliated with any health care system, but would like to
utilize a risk financing vehicle without incorporating their
own insurance captive, a segregated portfolio company
owned by a third party may be a reasonable strategy. If
information is needed regarding the availability of such a
facility, please contact us at Strategic Risk Solutions and
we would be pleased to assist you.

When reviewing the feasibility of a VAP program it is im-
portant to understand the structure of the existing captive
insurance company. There are two main types of captive
for the health care industry — the retrospectively rated
model (a.k.a. the “Harvard” model) or the traditional cap-
tive model. The retrospectively rated model is normally
used by a not-for-profit health care systems, and is
named such because it issues insurance policies with a
retrospective premium rating feature such that additional
premium can be charged for adverse loss experience, or
a premium credit for favorable loss experience, on the
respective policy period. This model results in a net profit
or loss that is zero to minimal, based upon the retrospec-
tive rating formula.

The traditional captive model does not contain a retro-
(Medical mal practice continued on page 2)
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